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ANNEX IX – MODEL PERFORMANCE BOND FOR MINIMUM EXPLORATION PROGRAM

Insurance Policy N.      
[Name of the Insurer], by means of this Performance Guarantee policy assures the INSURED, Agência Nacional de Petróleo, Gás Natural e Biocombustíveis – ANP, the compliance with the TAKER’S obligations [Name of the Concessionaire Company], assumed under the CONCESSION AGREEMENT FOR EXPLORATION, ASSESSMENT, DEVELOPMENT AND PRODUCTION OF PETROLEUM AND NATURAL GAS N. [“CONCESSION AGREEMENT” number] /[year], as defined by the object of this insurance policy, relating to block [Name of the Block], celebrated between ANP and [Name of the Concessionaire], in relation to the [Name of the Block] TENDER PROTOCOL FOR THE CONTRACTING OF THE ACTIVITIES OF EXPLORATION, ASSESSMENT, DEVELOPMENT AND PRODUCTION OF PETROLEUM AND NATURAL GAS  SEVENTH BID ROUND/2005 , object of this insurance policy, in the amount of R$ [Amount] ([In writing] Reais), according to the provisions in the clauses and general conditions:

GUARANTEE DESCRIPTION

(Modality, amount and term provided in the contract)

	Modality
	Insured Amount

	Term of Duration

	
	
	Begin

	Expiration


	Executing Concessionaire
	R$ [Amount]
	[Day/Month/Year]     
	[Day/Month/Year]     


GUARANTEE OBJECT
Indemnity guarantee in the amount fixed in the Insurance Policy, being considered the reductions of the guaranteed amount by virtue of the TAKER’S default in relation to its obligation to fully execute, within the [Period Number] Period of the Exploration Phase, the Minimum Program for such Exploration Period as defined in ANNEX II – Work and Investment Program of the CONCESSION AGREEMENT, and therefore, it must expend the amounts that might be necessary, taking into account the provisions of paragraphs 5.2.4, 5.2.5, 5.2.6 and 5.2.8 of the CONCESSION AGREEMENT n°       /[year]  (the “CONCESSION AGREEMENT” number).

The amount guaranteed by this insurance policy is R$ [Amount] ([In writing] Reais). 

This insurance policy premium is R$ [Amount] ([In writing] Reais)

Following annexes that we have restated are an integrant and inseparable part of this insurance policy:

-
General Conditions SUSEP Circular Letter n. 232, of June 3, 2003;

-
Annex I of the insurance policy – Model of Reduction Certificate;

-
Annex II of the insurance policy – Model of Default Notice and Indemnity Request;

-
Annex III of the insurance policy – Model of Completion Certificate;

-
Annex IV of the insurance policy – Supplement of the Special Conditions;

-
FINAL TENDER PROTOCOL FOR THE CONTRACTING OF THE EXPLORATION, DEVELOPMENT AND PRODUCTION ACTIVITIES OF PETROLEUM AND NATURAL GAS  –SEVENTH BID ROUND/2005.

-
Concession Agreement for the Exploration, Assessment, Development and Production of Petroleum and Natural Gas n.      /[year]. 

This insurance policy is issued in accordance with the Conditions of the SUSEP Circular Letter n° 232/03.

The guarantee conditions overleaf are integral part of this insurance policy.

[Place and Date of Insurance Policy] 

 GENERAL CONDITIONS

The General Conditions of this Guarantee are described in the Annex “General Conditions – SUSEP Circular Letter n° 232 of June 3, 2003”.

SPECIAL CONDITIONS

1. Specific Clause for Tenders Protocol and Agreement Contracts of Indirect Execution of Works, Services and Purchase of the Governmental Agencies, as well as for Concessions and Permits of the Public Utility.

1.1 It is understood that this insurance guarantees the faithful compliance with the obligations assumed by a bidding company and for the contracts of indirect execution of works, services and purchase of the Governmental Agencies, as well as in concessions and permits of public utilities, up to the guarantee amount fixed in the insurance policy.

1.2 The definitions under art. 6° of Law n° 8.666, of June 21, 1993, and of art. 2° of Law n° 8.987, of February 13, 1995 apply to this insurance.

1.3 For the purposes of this insurance it is also defined:

I. Insured: Agência Nacional do Petróleo, Gás Natural e Biocombustíveis.

II. Taker: the bidding, contracted, concessionaire or permitted company.

1.4 this insurance policy guarantee is in force:

For the period set forth in the insurance policy, with provided expiration in 180 days after the end of the Exploration Period, which is the object of this insurance policy.

1.5 The renewals are not presumed: they shall be celebrated by the new insurances policies, preceded by written notice of the insurer to the insured and the taker up to ninety days prior the date of expiration of the duration term of this insurance policy, stating their explicit interest in maintaining the guarantee.

1.6 Besides the hypothesis provided in clause 11 of the general conditions of the policy, the guarantee granted by this insurance shall also be extinguished upon the compliance with the MINIMUM EXPLORATION PROGRAM, defined in Annex II – Work and Investment Program, of the CONCESSION AGREEMENT, referred to in the insurance policy.

2. In addition to Clause 6 – Expectation and Characterization of Claim, it is understood and agreed that when the Insured verifies the Concessionaire default relating to the contractual obligations of the Concession, the Insured shall immediately inform this event to the Insurer, pursuant to a model appearing in ANNEX II of the insurance policy – Default Notice and Indemnity Request – so that it may take the actions necessary for the respective Insured’s indemnity.


Ratification

The provisions of the general conditions that have not been altered by the present special conditions are fully ratified.

PARTICULAR CONDITIONS
This policy does not insure risks arising from other modalities of the Performance Guarantee, does not insure the payment of any fines or financial charges that are contractually established under the contract or under the amendments and, furthermore, does not insure the obligations concerning tax payments, labor liabilities of any nature, social security, Indemnity to Third Parties, as well as it does not insure risks that are covered by other insurance fields.

It is furthermore stated that losses and/or damages directly or indirectly caused by acts of terrorism are not covered, notwithstanding its purpose that might be duly recognized as a threat to the public order by the competent authorities.

This policy has the reinsurance coverage supplied by do IRB – Brasil Resseguros S/A, granted by means of the Process GERIF n.      , which authorization was issued through Fax GERIF n°      , on Day/Month/Year.

Annex of General Conditions SUSEP Circular Letter n. 232, of June 3, 2003.
1. Object

This insurance assures the faithful compliance of the obligations assumed by the taker under the main contract celebrated with the insured, as per the terms of the policy.

2. Definitions

I. Performance-Guarantee: insurance that assures the faithful compliance of the obligations assumed by the taker under the main contract celebrated with the insured, as per the terms of the insurance policy.

II. Main Contract: the contractual document, its amendments and annexes that specify the obligations and rights of the insured and of the taker.

III. Proposal: formal instrument of request for insurance policy, executed in accordance with the legislation in force.

IV. Insurance Policy: document executed by the insurer that formally represents the performance guarantee.

V. Endorsement: formal instrument, executed by the insurer that introduces modifications into the insurance policy of performance guarantee, upon express request and agreement of the parties.

VI. General Conditions: the insurance policy clauses of general application to any modality of performance guarantee.

VII. Special Conditions: the insurance policy clauses that specify the different kinds of insurance contract and the provisions set forth in general conditions.

VIII. Particular Conditions: those that make the insurance policy a particular one, discriminating the insured, the taker, the insurance object, the insured amount and other characteristics applicable to a certain insurance contract.

IX. Insured: the creditor of the obligations assumed by the taker in the main contract.

X. Taker: the debtor of the obligations assumed by it in the main contract.

XI. Insurer: the surety insurance company, under the insurance policy terms, for the compliance of the obligations assumed by the taker in the main contract.

XII. Premium: amount that is due to the insurer by the taker to obtain the insurance coverage.

XIII. Claim: the default of the obligations covered by the insurance.

XIV. Indemnity: the payment of direct damages resulting from the default of the obligations covered by the insurance.

3. Guarantee Amount

3.1. The amount of this insurance policy guarantee must be understood as the maximum face value that is guaranteed under this insurance policy.

3.2 When alterations of the amounts previously established under the main contract are made, the guarantee amount shall accompany such modifications.

3.3. For further modifications made in the main contract, by virtue of which it is necessary the modification of the contractual amount, the guarantee amount may be also modified, upon request to the insurer to issue a collection endorsement or restitution of premium relating to the increase or reduction of the guarantee amount and term.

4. Insurance Premium

4.1. The taker is in charge of the payment of the premium to the insurer.

4.2. It is understood and agreed that the insurance shall be in force, even when the premium has not been paid on the agreed upon dates.

5. Term of Duration

The term of duration of the performance guarantee shall be equal to the term established in the main contract, and the taker shall make the premium payment during all this term.

6. Expectations and Claim Characterization 

6.1. When the taker’s default is evidenced by the insured with respect to the obligations covered by this insurance policy, and when resulting invalid the extra judicial notification given to the taker, the insured shall have the right to require the insurer to pay the due indemnity.

6.2. When giving the extra judicial notification upon the taker, the insured shall, simultaneously, inform the insurer the expectation of claim, by sending to it a copy of the extra judicial notification, as well as documents that clearly point out the items non complied in the agreement and the taker’s answer, if any.

7. Indemnity

7.1. Being characterized the claim, the insurer shall indemnify the insured up to this insurance policy guarantee limit, pursuant to one of the forms below, in accordance with what is agreed upon by both parties:

I. Executing, by third parties, the object of the main agreement, so to continue and complete it, under its entire responsibility; or

II. Paying for the damages caused by the taker’s default.

7.2. The indemnity payment or the beginning of the obligation compliance shall occur within up to thirty days, counted from the date of delivery of all documents listed by the insurer as necessary to the claim characterization and regulation.

8. Subrogation

Once the indemnity is paid or the compliance with the defaulting obligations is commenced by the taker, the insurer shall subrogate the insured’s rights against the taker or against third parties whose acts or facts have caused the claim.

9. Holding Harmless

9.1.the insurer shall be held harmless in relation to this policy if one or more of following events shall occur:

I. Acts of God or force majeure, in accordance with the Brazilian Juridical Civil Code;

II. Non-compliance with the taker’s obligations arising from acts or facts that are the insured’s liability;

III. Alteration of the contractual obligations guaranteed by this insurance policy that might have been agreed upon the insured and the taker without the previous approval of the insurer;

IV. Illicit malicious acts practiced by the insured or by its legal representative.

9.2. It is expressly excluded from the insurer’s liability any and all fines that might have a punitive character, except if otherwise provided in the special conditions.

10. Concourse of Guarantees

In the event of two or more guarantees already existing and that each one of them covers the object of this insurance, the insurer shall be proportionally liable jointly with the other participants.

11. Extinction of the Guarantee

The guarantee granted by this insurance shall terminate:

I. When the object of the main agreement guaranteed by the insurance policy is definitely executed upon a term or statement signed by the insured or the insurance policy return; 

II. When the insured and the insurer so agree;

III. With the indemnity payment;

IV. At the expiration of the duration period provided in the insurance policy, except if otherwise provided in the special conditions or when extended by means of endorsement, if there is a modification of the main agreement.

12. Controversies

12.1. The controversies arising from the application of those conditions may be settled:

I. By arbitration; or

II. By legal proceedings.

12.2. In the event of arbitration, the commitment clause must be stated in the insurance policy.

13. Lapse

The lapse terms are those determined by law.

14. Jurisdiction

The judicial matters between the insurer and the insured shall be processed by the jurisdiction hereunder.

Annex I – Reduction Certificate

[Model to be filled in by ANP in case of reduction – do not fill in!]


Reference is made to the Executor’s Performance Guarantee (Performance Guarantee), n.      , dated [Day/Month/Year], issued by [Name of Issuer]. 

The undersigned, being duly authorized to execute this Certificate on behalf of ANP, hereby certify that: 

(i)
The amount in Reais specified in (a) below is the amount allocable to the Face Amount of the Guarantees of the works that have been performed by the Concessionaires on the Minimum Exploration Program through the date of this Certificate; and

(ii)
The Face Amount of the Insurance Policy is to be reduced to an amount equal to the Remaining Face Amount specified in (b) below, effective as of the date of this Certificate.

(a) Real Amount Allocable to work on Minimum Exploration Program 

R$ [Amount]
(b) Remaining Face Amount

R$ [Amount]
This Certificate has been duly executed by the undersigned as of the day of Day/Month/Year.

Agência Nacional do Petróleo, Gás Natural e Biocombustíveis 
By:      
Name:      
Title:      
Annex II – Notice of Default and indemnity Request

Insurance Policy n.      
Rio de Janeiro -RJ

[Date of payment order] 

[Model to be presented by ANP in the case of draft – do not fill in!]

At sight

The undersigned, being duly authorized to execute this Certificate on behalf of ANP, hereby certify that (i) the Concession has terminated without the compliance with the Minimum Exploration Program or (ii) the Minimum Exploration Program was not complied with by the Concessionaires as of the day of [Day/Month/Year].

We request you to pay to the order of AGÊNCIA NACIONAL DO PETRÓLEO, GÁS NATURAL E BIOCOMBUSTÍVEIS the face amount of R$ [Amount] ([In writing] Reais).

DRAFT ACCORDING TO INSURANCE POLICY n. [Policy Number] issued by [Name of the Issuer].

Agência Nacional do Petróleo, Gás Natural e Biocombustíveis

By:      
Name:      
Title:       
For: [ Name of the Insurer] 
[Address of the Insurer]  

Annex III – Completion Certificate

[Model to be filled in by ANP at the completion of the Minimum Exploration Program – do not fill in!]

Reference is made to the Insurance Policy N. [Policy Number] , dated Day/Month/Year], issued by [Name of the Issuer].

The undersigned, being duly authorized to execute this Certificate on behalf of ANP, hereby certify that

The Minimum Exploration Program was completed by the Concessionaires; and

The Concessionaire’s obligations that were guaranteed by the above-mentioned Insurance Policy have terminated.

This Certificate was effectively executed by the undersigned on [Day/Month/Year].
Agência Nacional do Petróleo, Gás Natural e Biocombustíveis 
By:      
Name:      
Title:       
Annex IV – Supplement of the General Conditions
This Annex, with two pages is integral and inseparable part of the insurance policy n. [Policy Number]

THE GENERAL CONDITIONS OF THE INSURANCE POLICY n. [Policy Number] ARE HEREBY AMENDED AND/OR MODIFIED IN FOLLOWING CLAUSES AND ITEMS EXPRESSED BELOW: 

3. Guarantee Amount

3.4 The amount of this insurance policy may be reduced as provided in Clause Fourteen of the Concession Agreement, upon the issuance of Endorsement of Reduction of the Guaranteed Amount, issued by the Insurer, upon presentation of the Reduction Certificate, pursuant to model of Annex I – Reduction Certificate, signed by the Insured.

3.5 It is understood and agreed that any updates of the Guaranteed Amount value shall be requested in writing by the INSURED to the TAKER, who shall provide with the INSURER the updates by means of Endorsement of Additional Bond with the respective premium collection.

3.6. The updates referred to in paragraph 3.5 may be requested by the INSURED when circumstantial changes occur, including but not limited to exchange and inflation fluctuations, that modify the expected costs for the performance of the Minimum Exploration Program guaranteed by this insurance policy.

6. Claim Expectation and Characterization 

6.1 When the taker’s default is evidenced by the insured with respect to the obligations covered by this insurance policy, the insured shall have the right to require the insurer to pay the due indemnity.

6.2. When verifying the taker’s default, the insured shall inform the insurer, sending a notice pursuant to model of Annex II of this insurance policy – Notice of Default and Indemnity Request, as well as copy of the administrative process with the order that determines the guarantee execution.

7. Indemnity

7.1. Once the claim is proven, the insurer shall indemnify the insured and pay the amount described herein taking into account the reductions provided under item 3.4, once the damages arising from the taker’s default for the purposes of this insurance is the amount guaranteed by this insurance policy. 

7.2. The payment of the indemnity shall occur within up to thirty days, counted from the date of delivery of the documents mentioned in paragraph 6.2.

8. Subrogation

Once the indemnity is paid, the insurer shall subrogate the insured’s rights against the taker or against third parties whose acts or facts have caused the claim.

In accordance with the provisions of articles 347, I; 348 and 349 of the Brazilian Juridical Civil Code, the subrogation is governed by the rules of credit assignment, thus, pursuant to article 290 of the Brazilian Juridical Civil Code, the TAKER and its trustees are hereby notified and they state that they are aware of the subrogation (assignment) executed by the INSURED (ANP) to the INSURER [Name of the Insurer ].

9. Holding Harmless

Number II of Clause 9 Holding Harmless is modified to read as follows:

II. Non-compliance of the taker’s obligations caused by illicit acts by the insured.

10. Jurisdiction

The legal matters between the insurer and the insured shall be processed in Rio de Janeiro City.

11. Notices

All notices, demands, instructions, waivers or other communications to be provided pursuant to this Letter of Credit shall be written in English,
 shall be effective upon receipt, and shall be sent by personal delivery, courier, first class mail or fax, to the following addresses:

i)
If to the Insurer, to:

Name: [Name of the Insurer]
Address: [Street, Number, Complement of the Insurer]
Code:      
City:      
ii) If to the ANP, to:

Superintendência de Exploração

Avenida Rio Branco 65, 19º andar

20090-004 Rio de Janeiro – RJ

Brazil

The addresses and fax numbers for notices given pursuant to this Insurance Policy of Performance Guarantee may be changed by the Issuer or the ANP by means of a written notice given to the other at least 15 (fifteen) business days prior to the effective date of such change.

12. Ratification

The provisions of the general conditions that have not been altered by the present special conditions are fully ratified.

[Place, Day/Month/Year]
_________________________________________________

[Name of the Insurer]
� Insert face amount of the insurance policy.


� Insert date relating to the day before the execution of the Concession Agreement.


� For each Exploration Period, insert date relating to 180 days after the last day of the concerning Exploration Period.








